
         
 

 

GENERAL TERMS AND CONDITIONS  
 
himolla Polstermöbel GmbH, Taufkirchen/Vils 
Valid as of 1 September 2025 
 
1.  General Scope of Application 
1.1  These General Terms and Conditions of Sale and Delivery (hereinafter 
referred to as our “general terms and conditions”) shall apply to all business 
relationships between himolla Polstermöbel GmbH (hereinafter referred to as 
“we” or “us”) and our trading partners (hereinafter referred to as the “cus-
tomer”), provided the customer is a trader, a legal person under public law or a 
special fund under public law; in particular, they shall apply to contracts for the 
sale and/or delivery of movable objects, regardless of whether we manufacture 
them ourselves. These general terms and conditions shall apply exclusively; any 
deviating, conflicting or supplementary terms and conditions of the customer 
shall only be included in the contract if we explicitly approve their validity. We 
must grant our approval in each case, even if the customer refers to its own 
general terms and conditions when placing an order, and we do not explicitly 
object to them. 
1.2  Unless otherwise agreed, the valid version of these general terms and 
conditions shall be the one in place at the time the order is placed by the cus-
tomer, or at least the version most recently shared with the customer in text 
form; that version shall also serve as a general agreement for any future con-
tracts without us having to refer to it again in each individual case. Any individ-
ual agreements (e.g. framework supply contracts, quality assurance agree-
ments) and the information provided in our order confirmations shall take prec-
edence over these general terms and conditions. Any references to statutory 
provisions shall be provided for clarification purposes only. The statutory provi-
sions shall therefore also apply without such clarification, unless they are di-
rectly amended or explicitly excluded by these general terms and conditions. 
 
2.  Offers / Conclusion of Contract / Prices 
2.1  Our offers shall be non-binding and subject to change. This shall also 
apply if we provide the customer with catalogues, technical documentation (e.g. 
drawings, plans), other product descriptions or documents. 
2.2  Once an order has been placed, the customer shall be deemed to have 
made a binding offer to enter into a contract. Unless otherwise stated in the 
order, we shall be entitled to accept the offer to enter into a contract within 
three working days of receipt. We shall confirm our acceptance in writing. 
2.3  Unless otherwise agreed, our prices valid at the time the contract is 
concluded shall apply ex works / warehouse (plus the statutory rate of value 
added tax). If we ship goods to a location other than the place of performance 
at the customer’s request (sale involving the carriage of goods), the customer 
shall bear the transport costs from the warehouse / factory and the costs of any 
transport insurance requested by the customer. Any customs duties, fees, taxes 
and other public charges shall also be borne by the customer. 
2.4  Unless otherwise agreed, all invoice amounts shall be due immediately 
and payable without deduction within 30 days of the respective invoice date 
and the delivery or acceptance of the goods; the timeliness of each payment 
shall be determined based on the date the amount is credited to our account. If 
the customer is in default of payment, the outstanding amount shall accrue in-
terest at the statutory rate of default interest during the period in which the 
customer is in arrears. We reserve the right to assert further claims for damages 
as a result of such delays. We also reserve the right to charge commercial ma-
turity interest in accordance with Section 353 of the German Commercial Code 
(HGB). 
2.5  The customer may only exercise the right to offset claims or a right of 
retention if its counterclaims are legally established, undisputed or arise from 
the same contractual relationship as the relevant delivery. 
2.6  If it becomes apparent that our claim to the purchase price is jeopard-
ised by the customer’s solvency after the contract has been concluded (e.g. if 
an application is filed for insolvency proceedings), we shall be entitled to refuse 
performance and – if applicable, after setting a grace period – to withdraw from 
the contract. In the case of contracts involving the manufacture of non-fungible 
goods (custom-made items), we may withdraw from the contract immediately; 
the statutory provisions on the dispensability of setting a grace period shall re-
main unaffected. 
 
3.  Delivery 
3.1  Any differences between the delivered goods and display models, sam-
ples or catalogue illustrations / descriptions, particularly in terms of structure, 
colour or grain – and especially in the case of natural products such as wood or 
leather – shall be permissible, as long as such differences are customary in the 
industry and reasonable for the customer; the same applies to any customary 

and reasonable deviations in dimensions or measurements. We shall also be 
permitted to use other suitable materials. 
3.2  Unless otherwise agreed, each delivery shall be made free of charge to 
the respective location, which shall also be the place of performance for the 
delivery. If any rectification measures are required, the place of subsequent per-
formance shall be our headquarters.  
3.3.  If we ship the goods to a location other than the place of performance 
at the customer’s request (sale involving the carriage of goods), we shall be en-
titled to choose the method of shipment ourselves (particularly with regard to 
the transport company, shipping route and packaging). 
3.4.  The risk of accidental loss and deterioration shall pass to the customer, 
at the latest, when the goods are handed over to the customer. In the case of 
sales involving the carriage of goods, however, the risk of accidental loss and 
deterioration – and the risk of delay – shall pass to the customer when the goods 
are handed over to the forwarding agent, carrier or any other person or institu-
tion assigned to carry out the shipment. The goods shall also be deemed to have 
been handed over if the customer is in default of acceptance. 
3.5  We hereby refer to the provisions of the HGB regarding forwarding 
contracts, in particular the statutory deadlines for reporting transport damage. 
If these deadlines are not met, we shall accept no liability in this respect. 
 
4.  Delivery Deadlines, Right of Withdrawal 
4.1  All delivery deadlines shall be agreed individually.  
4.2  Any delivery delays on our part shall be determined in accordance with 
the statutory provisions. However, the customer must issue a formal reminder 
in each case.  
4.3  We shall not be held liable for any delivery delays or our inability to 
deliver goods as a result of force majeure or any other events that are not 
caused by us and that were unforeseeable at the time we entered into the con-
tract (e.g. operational disruptions, difficulties in procuring raw materials or en-
ergy, transport delays, strikes, lawful lockouts, labour shortages, lack of energy 
or raw materials, difficulties in obtaining the necessary official permits, pandem-
ics or epidemics, official measures or missing, incorrect or late deliveries from 
suppliers despite a congruent hedging transaction being concluded by us). If any 
such events make it highly difficult or impossible for us to carry out a delivery or 
provide services, and if the hindrance is not just temporary, we shall be entitled 
to withdraw from the contract. In the case of temporary hindrances, the rele-
vant deadlines shall be postponed or extended by the amount of time for which 
the hindrance persists, plus a reasonable start-up period. If the customer cannot 
reasonably be expected to accept a delivery or services as a result of a delay, 
the customer may withdraw from the contract by immediately issuing a written 
declaration. 
4.4  If we default on a delivery or service, or if a delivery or service becomes 
impossible for whatever reason, our liability for damages shall be limited in ac-
cordance with the provisions set out in Section 7 below. 
4.5  If the customer defaults on acceptance, if the customer fails to cooper-
ate or if a delivery is delayed for any other reasons attributable to the customer, 
we shall be entitled to claim compensation for the resulting damage, including 
any additional expenses (e.g. storage costs). We may charge a reasonable lump 
sum of compensation for each calendar day of delay. We reserve the right to 
prove that we have incurred greater damage and to assert our statutory claims 
(e.g. reimbursement of additional expenses, reasonable compensation, termi-
nation); however, the lump sum described above shall be deducted from any 
further monetary claims. The customer shall be entitled to prove that we have 
incurred significantly less damage than the above lump sum or no damage at 
all. 
 
5.  Retention of Title 
5.1  We shall retain ownership of the sold goods until all present and future 
claims arising from the purchase contract and the ongoing business relationship 
(secured claims) have been settled in full. 
5.2  The goods subject to retention of title must not be pledged to third 
parties or assigned as security until the secured claims have been settled in full. 
The customer must immediately notify us in writing if an application is filed for 
insolvency proceedings or if the goods belonging to us are accessed (e.g. seized) 
by third parties. 
5.3  If the customer acts in breach of contract, particularly by failing to pay 
the purchase price when due, we shall be entitled to withdraw from the contract 
and/or to demand the return of the goods subject to retention of title in accord-
ance with the statutory provisions. If we choose to demand the return of the 
goods, this shall not automatically mean that we wish to withdraw from the 
contract; we shall be entitled to demand the return of the goods and reserve 
the right to withdraw from the contract at a later stage. In such cases, we may 
claim lump-sum damages amounting to 25% of the purchase price. The cus-
tomer reserves the right to prove that we have incurred no damage at all or only 
a lesser amount. We reserve the right to prove that we have incurred greater 



         
 

 

damage in each case. If the customer fails to pay the purchase price when due, 
we may only assert these rights after setting the customer a reasonable grace 
period for the payment to no avail, unless such a grace period is dispensable 
under the statutory provisions. 
5.4  The customer shall be authorised to resell and/or process the goods 
subject to retention of title in the ordinary course of business until this authori-
sation is revoked pursuant to Section 5.3 above. In such cases, the following 
provisions shall also apply: 
5.4.1 The retention of title shall extend to the full value of the products re-
sulting from the processing, mixing or combining of our goods; we shall be con-
sidered the manufacturer. If our goods are processed, mixed or combined with 
third-party goods and the relevant third parties retain their ownership rights, 
we shall acquire co-ownership in proportion to the amount invoiced for each 
part of the processed, mixed or combined goods. Otherwise, the resulting prod-
uct shall be subject to the same provisions as the goods delivered under reten-
tion of title. 
5.4.2 The customer hereby assigns to us, by way of security, any claims 
against third parties arising from the resale of the goods or the resulting prod-
ucts, either in full or in the amount of our co-ownership share as defined in Sec-
tion 5.4.1 above. We hereby accept the assignment. The obligations of the cus-
tomer detailed in Section 5.2 above shall also apply with respect to the assigned 
claims. 
5.4.3 Both we and the customer shall be entitled to collect the claims. How-
ever, we shall refrain from collecting the claims as long as the customer com-
plies with its payment obligations towards us, as long as the customer remains 
solvent and as long as we do not assert the retention of title by exercising any 
of the rights detailed in Section 5.3 above. If this is the case, however, we may 
ask the customer to notify us of the assigned claims and the debtors, to provide 
all information required to collect the receivables, to hand over the associated 
documents, and to inform the debtors (third parties) that the claim has been 
assigned to us. In such cases, we shall also be entitled to revoke the customer’s 
authorisation to resell and process the goods subject to retention of title. 
5.4.4 If the realisable value of the securities exceeds our claims by more than 
10%, we shall release securities of our choice at the customer’s request. 
 
6.  Warranty 
6.1  In the event of material defects or defects in title (including incorrect 
or insufficient deliveries, improper assembly / installation or inadequate instruc-
tions), the customer may exercise the rights stipulated by law, unless otherwise 
specified below. If newly manufactured goods are ultimately delivered to a con-
sumer, the special statutory provisions relating to reimbursement of expenses 
(recourse against suppliers) shall remain unaffected in all cases, unless an equiv-
alent form of compensation has been agreed (e.g. as part of a quality assurance 
agreement). 
6.2  We shall not be held liable for any defects that the customer is aware 
of – or unaware of through gross negligence – at the time the contract is con-
cluded; furthermore, the customer shall only be entitled to assert claims for de-
fects after fulfilling its statutory obligations to inspect the goods and report any 
defects (Sections 377 and 381 HGB). If a defect becomes apparent upon deliv-
ery, during an inspection or at a later point in time, we must be immediately 
notified in writing. In any case, however, obvious defects must be reported in 
writing within seven working days of delivery, and any defects that were not 
recognisable during the inspection must be reported in writing within seven 
working days of their discovery. If the customer fails to properly inspect the 
goods and/or report any defects, our liability for defects that are not reported 
properly and in good time shall be excluded in accordance with the statutory 
provisions. In the case of goods intended for assembly, mounting or installation, 
this shall also apply if the defect only becomes apparent after the relevant work 
due to the customer’s failure to perform these obligations; in such cases, the 
customer shall particularly waive any claims for reimbursement of the costs in-
curred (dismantling and assembly costs). 
6.3  We shall be entitled to ask the customer to pay the purchase price be-
fore taking the necessary rectification measures. However, the customer shall 
be entitled to withhold a portion of the purchase price that is reasonable in re-
lation to the defect; we may also refuse a certain repair or replacement if it 
would involve disproportionate costs and the alternative remedy would not 
place the customer at a significant disadvantage. 
6.4  The customer must give us the necessary time and opportunity to rec-
tify the situation, particularly by providing us with the allegedly defective goods 
for inspection purposes. In the case of a replacement delivery, the customer 
must return the defective item to us upon request in accordance with the stat-
utory provisions. The rectification measures shall not include the dismantling or 
removal of the defective item or the assembly, mounting or installation of a 
faultless item, unless we were originally obliged to provide such services; the 
customer’s claims for reimbursement of the relevant costs (dismantling and as-
sembly costs) shall remain unaffected. 

6.5  Any necessary expenses incurred for the purpose of inspecting the de-
fects and rectifying the situation (e.g. transport, travel, labour and material 
costs) shall be borne or reimbursed by us in accordance with the statutory pro-
visions and our general terms and conditions, but only if there is actually a de-
fect. If there is no defect and the customer was aware or negligently unaware 
of this, we may ask the customer to reimburse the costs incurred as a result of 
the unjustified request for the rectification of defects. 
6.6  If we fail in our attempts to rectify a defect, fail to complete such recti-
fication measures within a reasonable period or definitively refuse to rectify a 
defect, the customer may withdraw from the contract or demand a reduction 
in the purchase price. In the event of withdrawal, the customer must return the 
defective item and compensate us for any use made of it. This value shall be 
calculated based on linear depreciation over the actual usage period relative to 
the expected total service life. 
6.7  Even in the case of defects, the customer may only claim damages or 
reimbursement of wasted expenses in accordance with Section 7 below; all 
other claims shall be excluded. 
6.8  By way of derogation from the statutory provisions, the general limita-
tion period for any claims arising from material defects or defects in title shall 
be one year from the date of delivery. This limitation period shall also apply to 
any contractual and non-contractual claims for damages held by the customer 
due to a defect in the goods, unless the application of the regular limitation pe-
riod pursuant to Sections 195 and 199 of the German Civil Code (BGB) would 
result in a shorter limitation period in a particular case. Any claims for damages 
held by the customer in accordance with Section 7 below, or any claims for dam-
ages under the German Act on Liability for Defective Products (ProdHaftG), shall 
be subject exclusively to the statutory limitation periods. 
 
7.  Claims for Damages  
7.1  Unless otherwise stated in these general terms and conditions, includ-
ing the provisions below, we shall be liable for any breach of our contractual 
and non-contractual obligations in accordance with the statutory provisions. 
7.2  We shall be liable for damages – regardless of the legal basis – in cases 
of intent and gross negligence. In cases of simple negligence, and subject to stat-
utory limitations of liability (e.g. diligence in one’s own affairs, minor breaches 
of duty), we shall only be liable for damages resulting from injury to life, limb or 
health and for any damages resulting from the breach of an essential contrac-
tual duty (i.e. an obligation which must be observed to enable the proper per-
formance of the contract in the first place and on the observance of which the 
customer may regularly depend); in such cases, however, our liability shall be 
limited to compensation for the foreseeable degree of damage typically associ-
ated with the type of contract in question. 
7.3  The limitations of liability indicated in Section 7.2 above shall also apply 
in relation to third parties and if breaches of duty are committed by persons 
(also in their favour) for whose actions we are held accountable under the stat-
utory provisions. They shall not apply if a defect is fraudulently concealed, if the 
qualities of the goods have been formally guaranteed, or if the customer asserts 
claims under the ProdHaftG. 
7.4  In the event of a breach of contract that does not relate to a defect, the 
customer may only withdraw from the contract if we are responsible for the 
breach of duty. The statutory requirements and consequences shall otherwise 
apply. 
 
8.  Final Provisions 
8.1  If the customer is a merchant within the meaning of the HGB, a legal 
person under public law or a special fund under public law, our registered office 
shall be the exclusive (and international) place of jurisdiction for all disputes 
arising directly or indirectly from the contractual relationship. The same shall 
apply if the customer is a trader within the meaning of Section 14 BGB. How-
ever, we shall also be entitled to take legal action at the place of performance 
for the delivery obligation, as indicated in these general terms and conditions 
or in a prevailing individual agreement, or at the customer’s general place of 
jurisdiction. This shall be without prejudice to the prioritisation of certain stat-
utory provisions, particularly those relating to jurisdiction. 
8.2  The contractual relationship between us and the customer shall be gov-
erned by the law of the Federal Republic of Germany to the exclusion of the 
United Nations Convention on Contracts for the International Sale of Goods 
(CISG). 
8.3  If any gaps are found in the contract or in these general terms and con-
ditions, they shall be filled by the legally effective provisions that the contracting 
parties would have established – in line with the economic intent of the contract 
and the purpose of these general terms and provisions – if they had been aware 
of those gaps. 
8.4  Any data arising in connection with the business relationship shall be 
processed in accordance with the applicable statutory provisions. We ex-
pressly refer to our separate information on data processing. 


